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Characteristics of Microbial Foodborne Illness 
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Table 1—Estimated annual foodborne illnesses, hospitalizations, and deaths 
due to selected pathogens, United States, 1999

Disease or agent Illnesses   Hospitalizations Deaths Comment

- - - - - - - - Number - - - - - - - -
Bacterial 

Campylobacter spp. 1,963,141 10,539 99 A small percentage of people develop 
Guillain-Barré Syndrome.

Clostridium perfringens 248,520 41 7 Usually causes mild gastrointestinal 
distress lasting only a day.

Escherichia coli O157:H7 62,458 1,843 52 Usually a mild gastrointestinal 
illness, but severe complications such 
as bloody diarrhea and kidney failure 
may develop (e.g., hemorrhagic colitis and 
hemolytic uremic syndrome (HUS)).

Listeria monocytogenes 2,493 2,298 499 Women infected with Listeria during 
pregnancy may transmit the infection 
to the fetus, possibly leading to stillbirths
or babies born with mental retardation.

Salmonella, nontyphoidal 1,341,873 15,608 553 Relatively mild and common.

Staphylococcus
foodborne illness 185,060 1,753 2 Characterized by severe nausea, 

vomiting, cramps, and diarrhea.

Vibrio cholerae, toxigenic  49 17 0 Causes epidemic cholera.

Vibrio vulnificus 47 43 18 Fatality rate is about 50 percent 
in people with chronic liver disease.

Parasitic

Toxoplasma gondii 112,500 2,500 375 Infection may be transmitted to fetuses,
possibly leading to stillbirths or babies born
with birth defects ranging from hearing or 
visual impairments to mental retardation.

Source: Data from Mead et al., 1999.
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Figure 1

1Invasive form, incubation period for diarrheal disease unknown.
Source:  Data on the "usual" incubation period obtained from the Centers for Disease Control and Prevention, "Surveillance for Foodborne-
Disease Outbreaks--United States, 1988-1992." MMWR 45,SS-5 (Oct. 25, 1996): 58-66.
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Overview of the Incentive System 
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Chapter 3

The Intersection Between Liability Law and Economics 
and Its Relevance to Foodborne Illness Litigation
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Chapter 4

Analysis of Jury Verdict Data for Foodborne Illness
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Table 2—Compensation for consumer plaintiffs in foodborne illness lawsuits 
decided by jury verdicts, 1988-971

Outcome Sample Percent Range of Mean Median Expected Total
size won by compensation award award award2 amount

plaintiffs compensated

Number Percent - - - - - - - - - -  - - - - - - - - - - - - - - 1998 Dollars - -  - - - - - - - - - - - - - - -- - - - -

Plaintiff3 55 100 2,256-2,368,858 133,280 25,560 133,280 7,330,412

Defendant4 120 0 0 0 0 0 0

Total 175 31.4 0-2,368,858 133,280 25,560 41,888 7,330,412

1 Data updated to 1998 dollars using Bureau of Labor Statistics Consumer Price Index for all urban consumers. Of the 178
court decisions, 175 had published information on awards.
2 The expected award is the average award multiplied by the percent of foodborne illness jury trials won by plaintiffs.
3 Plaintiff verdict or award combined.
4 Defendant verdict or judgment combined. Occasionally, unsuccessful plaintiffs covered defendants’ court costs but these were
not enumerated here.
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Table 4—Foodborne pathogens, toxins, or
illnesses involved in foodborne illness
lawsuits decided by jury verdicts, 1988-97

Pathogen  Lawsuits

Number Percent1

Salmonella (any serotype) 39 21.9
Hepatitis (any type) 10 5.6
Staphylococcus 6 3.4
Vibrio vulnificus 6 3.4
Shigella (any type) 5 2.8
Campylobacter 4 2.2
Mold 4 2.2
E. coli 2 3 1.7
Botulism (Clostridium botulinum) 2 1.1
Ciguatera 2 1.1
Salmonella and Staphylococcus

(combined) 1 0.6
Streptococcus 1 0.6
Trichinella spiralis 1 0.6
Vibrio parahaemolyticus 1 0.6

Adverse reaction to protective 
immunization after exposure 
to foodborne hepatitis 1 0.6

Not specified 92 51.7

Total 178 100

1 Percents may not add to 100 due to rounding.
2 The case summaries for the three lawsuits involv-
ing E. coli did not mention the serotype, but all three
cases appeared to involve E. coli O157:H7.
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Table 3—Compensation in foodborne illness court cases 
by severity category, 1988-971

Illness Court cases Percent Mean Median Expected
severity with award won by award award award2

information plaintiff

Number Percent - - - - - - - 1998 dollars - - - - - -

Premature death 6 66.7 274,580 185,828 183,053

Hospitalized 
and survived 60 31.7 141,199 61,814 44,713

Other cases 109 29.4 110,916 11,746 32,563

Total 175 31.4 133,280 25,560 41,888

1 Only 175 of the 178 court decisions had award information so the 
award totals do not represent statistics for all court awards.
2 The expected award is the mean plaintiff award multiplied by the 
percent of foodborne illness jury trials won by plaintiffs. The only 
cases excluded here are cases for which we did not have information 
on awards.
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Table 5—Compensation in foodborne illness court cases by pathogen category, 1988-971

Pathogen Court cases Decision Mean Median Expected
category with award for award award award2

information plaintiffs

Number Percent - - - - - - - - - - - - - - 1998 dollars - - - - - - - - - - - - -

Alleged illness from 
a specific pathogen 84 41.7 197,599 55,061 82,333

Unspecified pathogen 91 22.0 20,722 11,960 4,554

Total 175 31.4 133,280 25,560 41,888

1 Of the 178 court decisions, 175 had award information. Therefore, the award totals do not represent statistics for all court
awards.
2 The expected award is the mean plaintiff award multiplied by the percent won by plaintiffs. The only cases excluded here
are cases for which we did not have information about awards.

Table 6—Food items involved in foodborne illness 
lawsuits decided by jury verdicts, 1988-97

Food item Lawsuits

Number Percent1

Single vehicle
Sandwiches (excluding hamburgers 

and egg sandwiches) 15 8.4
Seafood (excluding oysters) 11 6.2
Chicken 10 5.6
Hamburgers and ground beef 9 5.1
Oysters 9 5.1
Salad 7 3.9
Sausages and unknown meat 5 2.8
Beverages (excluding milk) 5 2.8
Mexican food 5 2.8
Baked goods (excluding 

desserts with raw egg) 4 2.2
Chinese food 4 2.2
Packaged meals (e.g., canned food, 

TV dinner) 3 1.7
Pork 3 1.7
Ice cream 2 1.1
Beef (excluding hamburgers and 

ground beef) 2 1.1

All other single vehicle (e.g., honey, 
lasagna) 19 10.8

Multiple vehicle (e.g., “restaurant food,”
“fast food,” “dinner”) 46 25.8

Not specified 15 8.4

Total 178 100

1 Percents may not add to 100 due to rounding.
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Table 7—Compensation in foodborne illness court cases 
by food category, 1988-971

Food Court cases Decision Mean Median Expected
category with award for award award award2

information plaintiff

Number Percent - - - - - -1998 dollars - - - - - - -

Alleged illness from
a specific food 114 26.3 184,652 27,584 48,593

Did not specify food 61 41.0 71,634 18,707 29,358

Total 175 31.4 133,280 25,560 41,888

1 Only 175 of the 178 court decisions had award information so the
award totals do not represent statistics for all court awards.
2 The expected award is the mean plaintiff award multiplied by the 
percent won by plaintiffs. The only cases excluded here are cases 
for which we did not have information on awards.

Table 8—Defendants in foodborne illness
court cases by firm type, 1988-97

Defendant Total defendants1

Number Percent

Restaurants 74 31.6
Foodstores 27 11.5
Distributors 11 4.7
Manufacturer2 29 12.4

Parent 60 25.6
Other3 33 14.1

Total 234 100.0

1 Of the 178 court cases, 43 had multiple defen-
dants for an overall total of 234 defendants.
Tabulations were performed on up to three defen-
dants per case. The number of defendants is under-
estimated for cases with more than three defendants
because of insufficient information.
2 Includes producers such as dairies and egg farms.
3 Includes nine people, five hotel restaurants, three
insurers, two each of clubs, cruise lines, food ser-
vice, and vending machine firms, and 1 each of casi-
no, deli, department store, fair vendor, government
entity, investor, psychiatric institution, and railroad.
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Table 9—Definitions and mean values of independent variables

Win model Award model
Variables (win/no win) (award size) 

(N=175)  (N=55)

RATERAW (the weighted average win rate per State in completed 
Federal District product liability jury trials for personal injury) .3005

PATHOGEN (1 if a specific foodborne pathogen, toxin, or illness 
was implicated; 0 otherwise) .4800

PUBLIC (1 if a public health authority was involved; 0 otherwise) .1314

PWITDOC (1 if the plaintiff employed one or more doctors as
expert witnesses; 0 otherwise) .9657

DWITDOC (1 if the defendant employed one or more doctors 
as expert witnesses; 0 otherwise) .5600

YEAR1993 (1 if the lawsuit was resolved in 1993 or later; 0 otherwise) .5086 .3818

HOSPITAL (1 if the plaintiff(s) was hospitalized; 0 otherwise) .3429 .3455

DEATH (1 if the lawsuit involved a death; 0 otherwise) .0343 .0727

CHILD (1 if one or more of the plaintiff(s) was a child; 0 otherwise) .0914 .1091

DEEPPOCK (1 if one or more of the defendants had “deep pockets”;
0 otherwise) .5429 .3455

REST (1 if one or more of the defendants was a restaurant; 0 otherwise) .4229

CHRONIC (1 if the lawsuit involved a chronic complication; 0 otherwise) .1636

DISTRESS (1 if plaintiffs claimed emotional distress; 0 otherwise) .1091

LOSSCONS (1 if plaintiffs claimed loss of consortium; 0 otherwise) .1091

PAINSUFF (1 if plaintiff claimed pain and suffering; 0 otherwise) .1455

AVGRAW (the average award in thousand dollars per State in completed 
Federal District product liability trials for personal injury)  $2,081.78
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Table 10—Multivariate analyses of foodborne 
illness jury verdicts 

Win model  Award model
(win/no win)

Predicted Logit Odds ratio1 Regression
relationsihp coefficient coefficient

INTERCEPT —— 0.77 —— 9.29
(0.94) (0.43)

RATERAW + -2.29 0.10
(2.51)

PATHOGEN + 0.97* 2.63
(0.41)

PUBLIC + 0.28 1.32
(0.58)

PWITDOC + 0.06 1.06
(0.24)

DWITDOC - -0.93** 0.39
(0.36)

YEAR1993 + -0.64 0.53 -0.22
(0.39) (0.38)

HOSPITAL + -0.07 0.94 1.12**
(0.43) (0.39)

DEATH + 1.34 3.82 3.06**
(1.02) (0.67)

CHILD + 0.53 1.69 0.28
(0.62) (0.60)

DEEPPOCK ? -1.24** 0.29 0.41
(0.39) (0.38)

REST + -0.51 0.60
(0.40)

CHRONIC + 1.62**
(0.47)

DISTRESS + 0.95
(0.60)

LOSSCONS + 0.82
(0.57)

PAINSUFF + 0.25
(0.50)

AVGRAW + -0.0001
(0.0001)

Sample size 175 55

*Significant at the .05 level.
**Significant at the .01 level.
Numbers in parentheses are standard errors.
1 The odds ratio is the marginal logit effect.
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Chapter 5
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The Legal Process
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Appendix

Product Liability Law As It Applies to Foodborne Illness
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Appendix table 1—Three causes of action for product liability cases

Cause of action Focus Type of law1 Description

Strict product liability Product defect Tort To prove a strict product liability action in most jurisdictions, the
plaintiff must prove that the product was both defective and 
“unreasonably dangerous” but need not prove negligence.

Negligence Manufacturer’s Tort Either through neglect or carelessness, or seller’s conduct, the 
defendant failed to exercise reasonable care to prevent the product 
from becoming defective and harming the user.

Negligence per se
Defendants violate a Federal, State, or local statute or regulation 
that was specifically designed to prevent the type of injuries that 
the plaintiff suffered.

Breach of warranty   Whether product Commercial According to the Uniform Commercial Code (UCC), 
conforms to just by selling a product, seller incurs obligations under 
warranty both implied and express warranties. The plaintiff can recover 

damages if the product did not conform to one of these types of 
warranties and was not “reasonably safe.”

Breach of express warranty
The representations or promises relating to the material facts (e.g., 
safety and wholesomeness) about the products, as described in 
salespersons’ statements, in pictures or writing on food containers, 
and in advertisements induced the consumer to buy the food. A 
breach occurs when these representations are not true.

Breach of implied warranty
Implied warranty of merchantability
“The product sold is reasonably fit for the general purpose for 
which it is manufactured and sold” (Harl, 1997, p. 7-18).

Implied warranty of fitness
The seller knows the buyer’s intended purpose or use of the 
product and the buyer relies upon the seller’s judgment or skill in 
selecting a suitable product for the purpose.

1Torts are private or civil wrongs resulting in property damage or personal injury.
Source: Adapted from Buzby and Frenzen (1999) with permission from Elsevier Press.
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Schematic of the main causes of action for product liability for food safety issues
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